
Clemency

• 1) Who am I? Why do I care about clemency?
• 2) History of clemency
• 3) Federal system and history
• 4) Minnesota system and history
• 5) Advocacy
• 6) Q and A



Who Am I?  Why am I here?Am I?  Why 
Am I Here?





Detroit 1967



Process Server



Prosecution



The Texas Years



Spears and Clemency



Why I came to Minnesota



Clemency Terms

• Clemency: Pardons, commutations, remission 
of fines, and reprieves

• Pardon: Negates conviction
– Amnesty: Pardon before charge

• Commutation: Reduces sentence
• Reprieve: Delays imposition of sentence



Who grants clemency

• 53 models in the US-States, military, DC, fed
• Fed: President only
• MN: Governor ”in conjunction with” Board of 

Pardons (Gov, AG, CJ)
• Rhode Island: Governor “by and with the 

advice and consent” of the State Senate
• South Carolina: Independent Board



My eBay Mistake:
The Goddess Clementia



Clemency in history

• Goes back to the Code of Hammurabi  
• One form or another in many cultures
• Mercy lends credence to system



Jesus and Barabbas 



In the Koran

• 113 of the 114 Surah’s in the Koran begin with “"In 
the Name of Allah The Most Compassionate The 
Most Merciful”

• Diya (payment to victims resulting in reconciliation) 
is sometimes considered a form of restorative justice 
or clemency



Within British History

• Clemency was a traditional power of British 
Kings and Queens, extending to the period 
before the Magna Carta.

• Parliament’s failed efforts to limit the pardon 
power go back to the 1300’s



In the Colonies

• Virginia Charter (1609) and Charter of New 
England (1620) both gave Governor an 
absolute right to pardon

• William Penn was given right to grant pardons 
within Pennsylvania and Delaware (except 
murder, which was reserved to the King)

• Many states restricted power during the 
Articles of Confederation



Blackstone’s Commentaries

• “THIS is indeed one of the great advantages of 
monarchy in general, above any other form of 
government; that there is a magistrate, who 
has it in his power to extend mercy, wherever 
he thinks it is deserved: holding a court of 
equity in his own breast, to soften the rigor of 
the general law, in such criminal cases as merit 
an exemption from punishment.” 



And... Shakespeare



The Merchant of Venice

• Portia in The Merchant of Venice argues that 
Shylock should show mercy as “an attribute to 
God himself”:

• The quality of mercy is not strained;
It droppeth as the gentle rain from heaven
Upon the place beneath. It is twice blest;
It blesseth him that gives and him that takes... 



Counter-point: Cesare Beccaria
• Clemency is a virtue which belongs to the legislator, 

and not to the executor of the laws; a virtue which 
ought to shine in the code, and not in private 
judgment. To shew mankind, that crimes are 
sometimes pardoned, and that punishment is not the 
necessary consequence, is to nourish the flattering 
hope of impunity, and is the cause of their considering 
every punishment inflicted as an act of injustice and 
oppression. The prince, in pardoning, gives up the 
public security in favour of an individual, and, by his ill-
judged benevolence, proclaims a public act of 
impunity. 



Debate at the Constitutional 
Convention

• Pardon Clause inserted by John Rutledge (SC), 
who was a member of the English Bar

• Roger Sherman moved to shift power to Senate; 
this was voted down 8-1 in committee

• Rejected amendments that would limit clemency 
to “after conviction” and those charged with 
Treason.

• Edmund Randolph was quite clear about his fear: 
“The President may himself be guilty. The 
Traytors [sic] may be his own instruments.” 





Federalist 74 (Hamilton)
• “Humanity and good policy conspire to dictate, that 

the benign prerogative of pardoning should be as little 
as possible fettered or embarrassed. The criminal code 
of every country partakes so much of necessary 
severity, that without an easy access to exceptions in 
favor of unfortunate guilt, justice would wear a 
countenance too sanguinary and cruel. As the sense of 
responsibility is always strongest, in proportion as it is 
undivided, it may be inferred that a single man would 
be most ready to attend to the force of those motives 
which might plead for a mitigation of the rigor of the 
law, and least apt to yield to considerations which were 
calculated to shelter a fit object of its vengeance.” 





Washington’s Seventh Address to 
Congress in December, 1795:

• It is a valuable ingredient in the general estimate of our welfare that 
the part of our country which was lately the scene of disorder and 
insurrection now enjoys the blessings of quiet and order. The misled 
have abandoned their errors, and pay the respect to our 
Constitution and laws which is due from good citizens to the public 
authorities of the society. These circumstances have induced me to 
pardon generally the offenders here referred to, and to extend 
forgiveness to those who had been adjudged to capital punishment. 
For though I shall always think it a sacred duty to exercise with 
firmness and energy the constitutional powers with which I am 
vested, yet it appears to me no less consistent with the public good 
than it is with my personal feelings to mingle in the operations of 
Government every degree of moderation and tenderness which the 
national justice, dignity, and safety may permit. 









The Ford Presidential Clemency Board

• One year: 9/74-9/75
• Process: Staff review>Board Review>President
• Results:

– 21,000 applications
– 13,000+ recommendations of cond. Pardon
– 6,000+ completed



Clemency Grants by Modern 
Presidents

President Clemency Grant 
Rate

Avg. Grants per 
Month in Office

Total Number of 
Grants 

Nixon 35.7% 13.8 926
Ford 26.8% 14.1 409
Carter 21.5% 11.8 566
Reagan 11.9% 4.8 410
George H.W. Bush 5.3% 1.6 77

Clinton 6.1% 4.8 457
George W. Bush 1.8% 2.1 200

Obama 5.3% 20.1 1,927



Context: Federal Prison Population



Clemency Project 2014

• American Civil Liberties Union

• Families Against Mandatory Minimums

• American Bar Association

• National Association of Criminal Defense Lawyers



DOJ Clemency Initiative
Announced April 23, 2014

• Six (or, really, eight) criteria
By operation of law, likely would receive a substantially lower sentence if 

convicted of same offense today

Non-violent, low-level offenders without ties to 
criminal organizations, gangs, or cartels

No significant criminal 
history No history of violence

10 year sentence

Good conduct in 
prison



The Federal Process



Inmate

Pardon Attorney 
Staff

Pardon Attorney

Deputy AG Staff

Deputy Attorney 
General

White House 
Counsel Staff

White House 
Counsel

President

Inmate

CP14

Attorney

Screening 
Committee

Steering Committee

Attorney

CP14



Cases Processed Under CP14 as of 
7/15 (one year in)

• 33,012 applicants to CP14
• 22,555 screened out
• 10,457 under review
• 1,500 attorney volunteers 
• Of the 89 grants at that point, most did not 

originate with CP14 (less than a dozen)
• As of July 20, 2015, CP14 had passed along 

roughly 50 petitions to DOJ



USSC Evaluation of Project

• Of the 1,696 offenders who received a commuted 
sentence under the Clemency Initiative, 86 (5.1%) 
met all the announced Clemency Initiative factors 
for consideration.

• By January 19, 2017, there were 2,687 drug 
trafficking offenders who had been incarcerated 
in the Federal Bureau of Prisons when the 
Clemency Initiative was announced and who 
appeared to meet all the announced Clemency 
Initiative factors. Of them, 92 (3.4%) received 
clemency from President Obama.



Trump/Biden Clemencies



Minnesota



Minnesota System

• 1857 Constitution granted Pardon power to Gov.
• Constitution was amended in 1896:
• Art. V, Sec. 7. Board of pardons.
• The governor, the attorney general and the chief 

justice of the supreme court constitute a board of 
pardons. Its powers and duties shall be defined 
and regulated by law. The governor in 
conjunction with the board of pardons has power 
to grant reprieves and pardons after conviction 
for an offense against the state except in cases of 
impeachment.



Statute- 1887

• Set out that a pardon or commutation would 
”have no force or effect unless granted by a 
unanimous vote of the board duly convened.”

• Currently at MN 638.02 subd. 1.



MN 638.04

• Meetings must be held at least twice a year
• Board meetings must be public
• Victim and law enforcement may make oral or 

written statement; must be considered when 
making a decision.



Secretary of the Board

• Commissioner of Corrections serves as the 
Secretary of the Board of Pardons

• Has played varying roles in screening petitions



The “Pardon Extraordinary”

• Implemented in 1941
• MN 638.02 Subd. 2
• Limited:

– 10 yrs after disposition of sent/violent crimes
– 5 yrs after disposition of sentence otherwise

• Big shift in grants:
• 1940-1979: 734 granted/85 denied
• Last year: 26 granted/24 denied

– Alabama: 210 granted in FY2020



Recent Developments

• -- Revival of Commutations (3 in 2020)
• -- More active public/leg. debate
• -- Part of ongoing discussion on right-sizing 

sentences



Myon Burrell-- Commutation



Maria Elizondo– Full Pardon



Amreya Shefa-Rejected/Pending



Shefa’s Constitutional Challenge

• April 20, 2021: Judge Laura Nelson (Ramsey Cty) 
holds that the statute is unconstitutional, but 
gives Shefa no relief

• Holds that Constitution’s plain language gives the 
Governor “some pardon power or duty separate 
and apart from the Board of Pardons.”

• Asks for Legislature to step in
• June Meeting postponed because CJ refused to 

participate



Advocacy

• The Form: 
• For Pardon/Commutation: 

https://mn.gov/doc/assets/APPLICATION-
PARDON%20or%20COMMUTATION_tcm1089-
361196.pdf

• For Pardon Extraordinary: 
https://mn.gov/doc/assets/APPLICATION-
PARDON%20EXTRAORDINARY_tcm1089-
361195.pdf 

https://mn.gov/doc/assets/APPLICATION-PARDON%20or%20COMMUTATION_tcm1089-361196.pdf
https://mn.gov/doc/assets/APPLICATION-PARDON%20or%20COMMUTATION_tcm1089-361196.pdf


Criminal History

• Make sure it is complete and exactly right
• This is a major trap



Don’t just check the boxes

• Provide an efficient but complete description 
of rehabilitation

• Make an argument and back it up
• Make clear why clemency would be of benefit



What to argue

• Change
• Use a narrative
• Role in family and community
• Do not be afraid to describe faith life
• Genuine acceptance of responsibility 



What not to argue

• Blame on others/assertion of innocence
• Complaining of hardships
• Unfairness of sentence unless an objective 

measure can be used



The Victim(s)

• Do not ignore the victims
• If in contact with them, see if they will support 

the petition
• Acknowledge the harm



Who should speak

• The petitioner (see rules on previous slide)
• The victim, if favorable
• Community members who can speak to 

role/value
• Who not to call:

– The new girlfriend
– Someone who will say the defendant is innocent 

(see Chauvin’s mom)



Questions?

• I (might) have answers!
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