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K. Repealers }

Rules 6 MCAR §§ 4.9004, 4,9006I., 4.9008 and 4.9010 and the
Aépendices.to ﬁhe existing rules atenbeinq fepealeﬂ.

Rule 6 MCAR § 4.9004 governs the location, ovperation and
cioshre of a hazardous waste facility. This subject 1s addressed
by the pro?osed rules in Chapter Five. The proposed rules are
much more comprehensive than the existing rules and re;gining the
existing rules would he redundant.

Rule 6 HCAR § 4.9006I. sets forth the per;ons and/or facilities
which are not required to have a hazardous waste facility permit.
These exerptions are now covered hy:propoaed rules 6 MCAR
§§ 4.9128C., 4.9129 and 4.9280., Retaining the existing rule would
be redundant.

+ Rule 6 MCAR § 4,9008 governs the use of hazardous waste
shipping- papers. The pr;viaions of this rule are now contained in
proposed rules 6 MCAR §§ 4.9212, 4,9213, 4.9255,»4.0256 and
4.9257 and retaining this fule would be redundant.

Rule 6 MCAR § 4.9010 covers spillages and leakages of
bazardoua waste., The provisioﬁs of this rule arc now conta{neﬁ in
proposed rule 6 MCAR § 4,9259 and in the proposed rules in
Chapters Five and Six. Retaining this rule would alsc be
redundant, ]

Because the proQisions’éf these rules are covered in the
proposed rules, the existing rules are no ionger needed. It is

therefore reasonable to repeal these rules.

3043.0002
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VI. Conclusion

The Agency staff.has. in this .document and its exhibits, made
its presentation of facts. establishing the need for and
reasonableness of the proposed amendments to the hazardous wagte
rules) 6 MCAR §§ 4.9100 - 4,9560. This document constitutes the
Agency's Statement of Need and Reasonableness for the proposed
amendments to the hazardous waste rules. '

Part VII. List of Exhibitas,

In compiling the proposed amendments to the. hazardous waste
rules, the Agency staff relied on documents prebaréd py EPA to
explain the reasoning and supportive data used in developing EPA's
hazardous waste regulatinna and on the information published in
the Federal Register in conjunction with the publication of thé
EPA regﬁlutxohs. The following.dccuments.were utilized by Agency
staff in developing these rules and are relied on by the Agency as
further Euppért for the reasonablenaasbof a 6 MCAR §§‘4.9100 -
4.?560. Thuese documents a;e available for review at the Agency's
office at 1935 West County Road B~2, Roaeville,AHinnesota ‘%5113.
A, General

U.8:E.P.A.. Background Document: Regulatory Analysis, April
30, 1980

B. Chapter One

U.S.E.P.A, Backqround Document: Definitions and Provisions

of Conficdentiality (Part 260) April, 1980
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Federal Register: )
45 F.R. 330606 May- 19, 1980
45 F.R. 72027 Octoher .30, 1980
45 F.R. 76618 November 19, 19A0
46 F.R. 2344 January 9, 1961
46 F.R, 35246 July 7, 1981
46 F.R. 56581 November 17 1981

c. Chapter Two

U.S.E.P.A. Background Documentt: Criteria for Identifying
Characteristics of ilazardous Waste (§ 261.10): Criteria
for Listing Hazardous Waste (§ 261.,11); Petitions to Amend
Part 261 to Exclude a Wasteé Produced at a Particular
Facility (§ 261.11) April 30, 19An

U.8.E.P.A. Background Document: Characteristic of Corrosovity
(Part 261.22) May 2, 1980

U.S.E.P.A._Dackjround Document: Characteristic of Ignitability
(Part 261.21) May 2, 1980 . '

U.S.E.P.A. Dackground Document: Characteristic of Reactivity
(Part 261.23) May 2, 1980 :

U.S.C.P.A. Background Document: EP Toxicity Characteristic
-(Part 261,24) May 2, 1980 .

U.S.E.P.A. BDackground Document: Listing of Hazardous Waste
(Parts 261.31 and. 261.32), May 2, 1980

Appendix A -~ llealth and Environmental Profiles, April 30, 1950

Appendix B - Fate and Transport of tlazardous Conatituents,
May 2, 1910

U.S.E.P.A. Background hocumént:- Identification and Listing of
Hazardous Waste, April, 1980 ’

U.S.E.P.A. Background Document: Hazardous llaste €Eron Discarding
of Commercial Chemical.Products and the Containers and fipill
Residues Thereof {Part 261.33) April 30, 1980

U.8.E.P.A. Dackground Document: " Degree of Hazard, April, 1900

Federal Register:

45 F.R. 33084 May .19, 1980

45 F.R. 47032 July 16, 1910

45 F.R. 72035 October 30, 1980

45 F.R. 74884 tovomber 12, 1980
45 F.R. 78524 MNovember 25, 1980
45 F.R. B0286 -December 4, 1980

46 F.R. 4614 January 16, 1981
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D. Chapter Three .

U.8.C.P.A:. Background Document: Special Requirements for
tlazardous Waste Generated by Small Quantity Genarators
(Part 261.5) April 28, 1980

FPederal Register:
45 P.R. 33084 May 19, 1910
45 F.R. 33140 MNay 19, 1980
45 F.R. 76A18 HNovemher 19, 1980
45 FJR. 78524 Novemher 25, 19730
45 F.R. 86966 December 31, 1980

E. Chapter Four
Pederal Register:
45 F.R. 33150 May 19, 1910
45 FP.R, 86966 December 31, 19830

F. Chapters Five and.Six

J.S.E.P.A, Background Document: General Facility Standards:
General Waste Analysis and Interim Status Standards for
General Waste Analysis (Parts 264.13 and 265.13) April 29,
1980

U.S.E.P.A. Background Document: General Facility Standards:
‘Standards of Security (Part 264.14); Interim Status Standards
for Security (Part 265.14) April 29, 1980

U.S.E.P.A., Background Document: General Facility Standards:
standards for Personnel Training (Part 264.16); Interim Status
Standards for Personnel Training (Part 265.16) April 29, 1980

U.8.E.P.A. Dackground. Document: General Facility Standards:
Preparedness and Prevention:! Contingency Plan Emergency
Procedures, April, 1980

U.S.E.P.A. Background Nocument: General Facility Standards:
Manifest Gystem, Recordkeeping, and Reporting (Part 264 and
Part 265) April, 1980

U.S.E.P«A. Background NDocument: Groundwater Monitoring (Part 265)
May 2, 1910

U.S.E.P.A. Background Document: Interim Status tanﬂnrds for
Closture and Poat-Closure Care (Part 265) April 1980

U.S.E.P.A. Background Document: Interim Status Financial
Requirenents (Part 265) April 25, 1980
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U.S.C.P.A. Backgrouﬁd Document:‘Parta 264 and 265, Subpart ii.- . :
Financial Requirements, Final Regulations, December 31, 1980 . " G Chapter Seven
U.S.E.P+A. Background Document: Interim Status Standards for the Federal Register: W5 ‘ .
Use and Management of Containers (Part 2G5):; Interim Status 45 F.R. 76074 MNovember 17, 1980

Standards for Waste Piles (Part 265) April, 1980 N . )
c B ' : U+S.E.PsAs Memorandum on EBPA Requlation of Utility Vaste,
U.8.E.P/A. Background Documents: Interim Status Standards- for Tanks February R, 1981 with attached letter to Paul Emler Jr. from
(Part 265); Interim Status Standards for Chemical, Physical N. Dietrick dated January’13, 1991
and Biological Treatment (Part 265) April 29, 1980 ;

. H. Chapter Eight

U.S.E.P.A. Background Document: Interim Status Standards for
Land Treatment Facilities (Part 265) April 30, 1980 Federal Registers .
. : 46 F.R. 11126 February 5, 1981 N
U.S.E.P.A. Background nocument: Interim Status .Standards for 46 F.R. 12414 February 13, 1981 !

LanAfills (Part 265) May 2, 1980

UsS.E(P.A. Backqground Pocument: Intarim Status Standards for
Hazardous Waste Incineration (Part 265) April, 1980 '

U.S.E.P.A. Background Document: Interim Status Standards for Dated: June 4, 1982
‘Hazardous Waste Facilities for Thermal Treatment Processes . LOUIS J. B RET
Other than Incineration and Open Burning (Part 265) April, ) - Executive Director
1980

U.S.E.P.A. Backqround Document: Staridards for Inspection (Part
264.15); Interim Status Standards for Inspection {(Part 265,15)
April, 1980

U.5.E.P.A. Background Documents: Section 265.220 Fihal Interim
Status Standards for Surface Impoundments, April 28, 1980

U.S.E.P.A. General Issues Concerning Interim Status Standards,
April, 1980

U.S.E.P.A. BackgroundbDocument: Incineration Standards (Parts 264
265) December, 19RO

Federal Fegister: ' -
45 F.R. 33154 May 19, 1970 ‘ : /
45 F,R. 66P16 October A, 1980 : : e -

45 FiR. 72024 October 30, 1980
45 F.R. 76618 November 19, 1980
45 F.R., 82964 December 17, 1980
45 F.R. 86966 December 31, 1980
46 F.R. 2802 January 12, -1981
46 F.R. 7666 January 23, 1981
46 F.R. 27119 May 18, 1981

46 F.R. 38313 May 26, 1981
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Definitions (6 MCAR § 4.9100)

The Agency staff has reviewad the comments received from the Minnesota
Assocfation of..Comerce and Industry (MACI) regairding the definftipn section of
the proposed hazardous waste rules, The staff has compared the definftions in
question to current state and fedﬂ»a1 rutes, and has taken into consideration
the intent behind each definftion in making the following recommendations,

A.8. - "Components of the Waste" - this definition was taken from
the present hazardous waste rules and was originally intended to
cover not only the chemical elements contained in a particular
waste but also those known to occur as a result of decomposition

of the waste. The staff agrees with MACI that the recent 4nclusion
of the definitions for "constituent" and “decomposition byproducts*
renders the definition of “components of the waste" shsolete.
Therefore, the staff has removed this definition from the proposed
hazardous waste ru1es.

A.20. - “Discarded” - this defdnition included not only discarded
wastes buL also wastes which may be discarded in order to cover the
same waste universe as the federal regulations. This is needed to
obtain fInterim authorization., The federal rules define their uni-
verse of waste in the definitions of solid and hazardous wastes,
This was not possible to do'in the state rules since solid waste
and hazardous waste are defined by statute,’ Therefore, having been
made aware of industry's. concern over this-definition during earlier
discusstons and since coverage equivalent to the federal progran is
obtafinable through other mechanicms the staff had rerioved the phrasa
_"may be discarded" fron this definition. llowever, the change was not
‘made on the original copy and this oversight was missed before the
latest issue of the rules wads printed. R

A.66, = "Owner or Operator® - the combining of state and federal
rules was. intended to eliminate the need to continually repeat the
terms owner and operator and not to elevate a crew foreman to the
status of an owner. The staf{ agrees with MACI] that unnecessary

confuston ‘is caused. by ponbining the definitions and will revise
the proposed rules accordingly.:

Burlington Northern also commented on the def1n1t1on section, They have
suggested that the inclusion of transport vehicles in the definition of .con-
tainer. is fnappropriate. The. inclusion of transport vehicles in this def1n1t1on
was intended to eliminate the long term storage of -wastes in transport vehicles
.However, the requirement that a hazardous waste must be
removed .from a site witliin 90 days or that site must obtain a storage permit and
thus comply with the applicable requirements eliminates this concern,

Thergfore, the.staff agrees with Burlington Northern and will revise ‘the pro-
posed hazardous waste rules to eliminate transport vehicles. from the definitinn
of container provided they are on site less than. 90 days,
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A.66. - "Owner or Operator" - the combining of state and federal Exempt Wastes - Fly Ash, Bottom Ash, etc.
;ules was 1ntegded tote11m12atetthe nged to contipually repcat the .
erms owner and operator and not to elevate a crew foreman to the The Minnesota/Wisconsin Power Suppliers have raised two 1ssues, in their
t status of an owner. The staff agrees with MACI that unnecessary comment lettery concerning the exemption granted to f1y ash, bottem ash, slag,
H confusion is caused by combining the definitions and will revise ‘ " and flue gas emission control waste from the state hazardeus waste rules (6 MCAR
the proposed rules accordingly. ‘ § 4,9130 B.7.), The 1ssues concern the extent to which other utilily wastes
. are exempt and why the exemption does not include utility wastes if hazardous
. Burlington Northern also commented on the definition section. They have waste is included in the fuel, The Agency staff has reviewed the corments and
suggested that the inclusion of transport vehicles in the definition of con- will respond to each issue separately. . ) v
; tainer is inappropriate. The inclusion of transport vehicles in this definition .
¢ was intended to eliminate the long term storage of wastes in transport vehicles Issue 1. The exemption given in draft 6 MCAR § 4,9130 B,7. does not
'| without any safequards. However, the requirement that a hazardous waste must be apply to other utility wastes that have already been excluded by the
| removed from a site within 90 days or that site must obtain a storage permit and U.S. EPA, :
: thus comply with the applicable requirements eliminates this concern. . .
" Therefore, the staff agrees with Burlington Northern and will -revise the pro- In reviewing the comments received by the Power Suppliers and the attached
’ po;gd_hazqrdous waste rules to eliminate transport vehicles from the definition document containing EPA's interpratation of the federal exemption rule, the
of ‘éontainer provided they.are on site less ‘than 90 days. Agency staff disagreas that the state exemption: of utility wastes should be {——\\

extended to other wastes generated in conjunction with the burning of fossil o
fuels and codisposed or cotreated with the already mentioned exempt wastes. The
hazardous waste programs, both on the state and federal level, are based on

regulating process wastes! With.this approach, wastes are evaluated before

being mixed with other wastes to gauge the potential hazard posed by that waste
stream. Based on that evaluatfion; the proper management for that waste stream

‘can be -determined, - . :

This approach to waste evaluétion is currently required of all generators
of hazardous waste. The Agency staff sees no compelling reason why the utili-
tics should not similarly evaluate each of their waste streans.,

1ssua 2. The exemption given in draft 6 MCAR § 4.9130 F.7. dos
not apply to any utility wastes if any amount of hazardous waste
is being burned as a fuel for the purpose of recovering usable

energy. ‘

= This comment is a reversal of the position taken by the power suppliers in
a meeting with the staff; however, the staff has reviewed these comments in con-
junction with EPA's interpretation, as well as, the A?ency's objectives cone
cerning the hazardous waste program. The Agency staff does not disagree that
the burning of some types of hazardous waste is good a management technique for
i : ) . disposing of the waste and yet recovering some benefit from it. However, the
g ' . staff can not agree that allowing this practice should exclude the residues —
' . generated from being evaluated and managed as a hazardous waste if it meets the N
i appropriate characteristics. Additionally, neither the federal nor state hazard- . ..
* . ous waste program excludes wastes from regulation based.on future proper manage-
) : ’ ment techniques as this does not remove the inherent hazardous properties a
- : : ) waste may have, -

‘Both of these issies deal primarily with waste evaluation and do not
require any additional “burden" beyond providing the Agency with the evaluation
if that evaluation shows that public health and the environment is not adversely
affected. o i . '

Gron

t " . . . [N N
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Exempt Wastes - Sewered Wastes

The Agency staff has reviewed the Minnesota Association of Commercé and
Industry's -(MACI) comments concerning the proposed exemption of sewered wastes
(6 MCAR § 4,9130 B,2,(b)}. Under this paragraph, any mixture of untreated sani-
tary sevage and other wastes discharged to 2 sanitary Sewer system is excluded
from requlation under the harzardous waste rules; but the individual waste
streams are not. MACI has expressed concern over the more restrictive nature of
this exémption compared to the federal exemption which excludes any mixture
passing through a sewage system to a publicly owned treatment faciljty.

As discussed in the MACI comment letter, there are two programs (the
pretreatment and the metro counties hazardous waste programs) which regulate
process wastewater streams dischar?ed‘to a sanitary sewage system, The objec-
tives of each program will be outlined in additfon to a discussion on the need
for MPCA regulation of these process streams,

The objective of a pretreatment program is the prevention of interfering
pollutants being introduced to a treatment system. -The program regulates the
effluent from pretreatment units to prevent a treatment facility from exceeding
permit standards, prevent the build-up of hazardous waste residues in treatment
sludges and prevent the pass-through of toxics into the environment. . Under the

_Federal Clean Water Act and .the National Pollutant Discharge Elimination System-

(NPDES) permit program, this regulatory control may be delegated to individual
municipalities. In order to obtain this authority, the municipality or other
regulatory agency operating the treatment facility must submit a pretreatment
program to the Agency for review and approval. Upon receiving this approval,
the individual municipality would control the typé, quality and gquantity of pro-
cess wastewater entering the sewage system with the Agency conducting periodic
reviews. To date, these approvals have been 1imited and no approval has been
{ssued concerning the program submitted by the Metropolitan Waste Control
Commission (MHCC? for the seven county metropolitan area,

In reviewing each pretreatment program, the Agency must -be assured that the
proposed program will meet the previously discussed objectives and that the
individual municipality or other regulatory agency has the ability to monitor
and enforce the program. The municipality must be able to analyze the effects a
particular industry's waste stream may have on the entire treatment process in
order to meet the pretreatment program's objectives. This means having
qualified staff capable of analyzing a sftuation not only intuitively but analy-
tically, which could be a costly endeavor. A small municipality would normally
not have the financial capabilities to hire gqualified staff in this area since
thef??mber of industries located in the community would not require full~time
staffing. L

In using MHCC as an example, the Agency must approve their pretreatment
program prior to relinquishing its requlatory authority to the Commission,
Therefore, any discrepancies between the state hazardous waste rules and what is
acceptable for discharge under MHCC's pretreatment program would have to coin-

cide 1n such-a manner as to adequately meet the pretreatment.program objectives
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discussed earlier. Currently, the chc'pretreatmeht program has not been” ~

approved by the Agency, and, thus, the Agency {s responsible for the quantity .

and quality of process wastewater dischargad to the sewer system, The Agency
is, however, working closely with the MWCC in obtaining an approved pretreatment
program, .

As mandated by state law, the metro counties are currently administering
hazardous waste rules which are essentially identical to the state rules - the
difference being the county programs have a fee structure for hazardous waste ]
1icenses. The fee is currently based on the volume and nuisber of wastes andswas
established to pay the costs of administering the program. The counties. are
currently reviewing the fee structure in order to remove the financial burden on
industries sewering large quantities of hazardous waste caused by the overlap in
fees paid to a county and MWCC, This would, along with a review of current
county programs, assure consistency, and reduce the concerns MACI has expressed
concerning the costs expericnced due to overlapping programs, : :

The reasons for maintaining sewered wastes in the hazardous waste progralt
are twofold, informatfon and control. To establish and 2dminister an effectiva
program, the Agency, counties, and municipalities requesting the authority to
adninister a pretreatment program must be aware of the quantities, charac-
teristics, location and managemert of each hazardous waste regardless of its
destination. This information is needed in order to decide the proper manage-
ment technique and level of control. Therefore, al) wastes which pose a hazard
to human health or the environment must be included in the system to ensure they
are subject to the proper level of control. )

Not a)l wastes capable of being discharged to a sewage system are suftable
for treatrent at a watewater treatmeat facility, and this can not be daternined
unless the type of waste is known, Thus, the coverage of individaal process
waste streams is retained within the hazardous waste program,

Another prohlem is created when sewered wastes are exempted from the hazard-
ous waste program, This problem is the tendency to encourage sewering qf
hazardous wastes whether this is an appropriate management technique or ng?.

This undasirable effect would be aggravaled by the fact. that the pretrcatpcqt X
program is aimed at process wastes. Since not all hazardous wastes are p-ucess
wastes, some wastes would probably be overlooked.

{nally, the information obtained by including the effluent from pretreat-
ment 5n1ts ﬁithin the hazardous waste program serves two purposes. In tho1
pretreatment program, the information protects the treatment facility an?”nh .
turn the environment. In the hazardous waste program, the information w1 ! elp
assure 1] hazardaus wastes are being properly managed and will be useful in '
making program management décisions by the counties and the Agency.
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ldentification and Listing - Criteria

- The staff has reviewed the comments by MACI that the criteria section x
(6 MCAR & 4.9132) {¢ essential and should be identical to EPA. This section was
initially copied from EPA language, as was most of this set of rules merely as a

. starting point, Upon evaluation, the staff finds that both the criteria and the

delisting procedures (6 MCAR § 4.9131 B.) are redundant since the Agency has
other mechanisms to accomplish the same functions. The criteria are unnecessary
since both characterisitics and 11sts of hazardous wastes are established

through rulemaking which provides a forum for fnput from industry, environmental -
groups, and the general public. The delisting procedures which are essential to -

the federal system are unnecessary in the state system due to the existence of a
vartance mechanism. A variance request under Minasota Rule MPC 6 provides for

the same case by case flexibility as the detisting procedure. Therefore, since

both of these provisions are unnecessary and add to the length and complexfty of
the rule, they should be deleted. . ) : d

T

Corrosivity : i o

The Agency staff disagrees with the contention that wastes with 2 pH level
between 2 and J are not hazardous. The exemple of hydrochloric acid (pH 3)
having “virtually" no effect on eye tissuz is but one case. The comment -did
not address the effects of tha sane ‘acid ot & pH of 2.1 nor any other specific
example between 2 and 2.5, Nefther did they address other -acids which are harard-
ous in this range such as hydrofluoric acid, In addition, although EPA chnnpgd
to 2 lower pH 1imit of 2, their background documents on this 1ssue state: ,

+ve Sensitive human tissue way be damaged when contacted with substénces

exhibiting pH Jevels below 2.5...

and further:

+e. Studies on corneal tissue demonstrated that injury was sustained on
contact with substances exhibiting pH levels below 2.5.,.

It is dangerous to quote an example of one or two.compounds which do nut
pose 2 haiard gnd extendqthat to all other compounds.. People will be exposed tu
these wastes and should be protected by proper containers, labeling, and other
proper managerient techniques. EPA has admitted that some of -the wastes they are
not regulating do pose a hazard to human health. There seems to be no good
reason for the Agency to treate a similar lack of protection in Minnesota.
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Toxicity

The Agency received the following comments on the toxicity characteristic:

1) A second test for toxicity is inconsistent with EPA requirements.
(Koch/Ashland and MACI)

2) The toxicity tests are unavailable, not standardized, not reproduceable
and .expensive, (Koch/Ashland, MACI, and Power Suppliers)

3) The Agency has authority to Vist toxic wastes. (Koch/Ashland and MACI)
4} The toxicity characteristic will result in restriction on the free
movement across state borders of hazardous wastes for treatmént, storage
and disposal, (Koch/Ashland and MACI)

5) Industry is unaware of any waste streams which are toxic but not
covered by the federal program, therefore, the problem is small or
non-existent, (MACI)

6) There are discrepancies between the criteria (6 MCAR § 4.9132A) and

the toxicity characteristic. (6 MCAR § 4,9133 E.V,) (MACI)

7) The toxicity adds a third element to the charvacteiristics and 1ist
system of regulating hazardous wastes. (Power Supplfers)

The following response addresses each of the {ndustry comments in the order

\1§ted'above:

1) The toxicity characteristic is not-the "second” test for toxicity, it

s the only one. The EP Toxicity test, as presented hy the EPA, {s-actuaily

a test for concentration in a leachate of fourteen substances with known

toxic properties. It evaluates only the presence of these compounds, not

thetr toxfcity or the presence or toxicity of othér substances which may
have equally toxic properties, Therefore, the toxicity characteristic,
which can evaluate the toxicity of any waste stream, is different than the
federal coverage. It definitely provides more adequate coverage of toxics,
of which there are. many more than-fourteen, but is not inconsistent, The
federal program as clearly stated in RCRA 3009:

"Sec. 3009. Upon the effective date of regqulations under this
subtitle no State or political subdivision may fmpose any require-
ments less stringent than those authorized under this subtitle

" respecting the samp matter as governed by such regulations,
except that .if app¥ication of a regulation with respect to any

.matter under this subtitle {'s postponed or enjoined by the
action -.of any court, no State of political subdivision shall be
prohibited from acting with respect to the same.aspect of such
matter until such time as such reguletion takes effect, :
Nothing in this title shall be construed to prohibit any State
or political subdivision thereof from imposing any requirements,
including those for .site selection, which are more stringent than
those imposed by such regulations, ’

fhe Minnesota hazardous waste program is not an {solated, excessively

restrictive program as portrayed by representatives of industry. At least
six of the states already authorized have larger "universes of waste' than
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the federal system. In faci most states have somewhat mors restrictive
programs than thc federa) program vhizh is intendad o be a "national .
minimum.* .

The tﬁxicity characteristic is not an addition to the hazardous waste
regulatory systcm as porirayed. It is a current state requirement which
has been in effect since June, 1979. This medns anyone subject to this:
provision:should have complied long ago and shoyld not be overly concernad
about its continuance. "

IR
2) Toxicity testing s currently available through many 1shs in Minnesota.
For the most part the labs subcontract with another firm out of state for
the toxicity testing but the service is readily available to Minnesota
generators, Toxicitg testing, by its nature, is less standardized than
many chemical tests but through the requirements of the rule the important
parameters such as dcsage, time, test animal, and number of enimals are
ladd out, The fact that toxicity test results arc not exact)y reproducible
does not mean that it fs not ‘a valid indicater of the potential hazard
posed by a waste, If the test 1s preperly run the difference in results
would only make a difference where the toxicity wvas close to the dividing
1ine between hazardous and nonhazardous. This prablem is inherent with _—
any criteria/test situation, As for expense, this criteria has been in
effect for 2 1/2 years and no actual examples of unreasnnable expense oo
have been shown by industry, The reason for this is that most industries
have been able -to find the necessary information in literature at little .
or no cost, This data has been accepted by the Agency and the Metropolitan
Counties.. However, if no informaticn is available on a particular waste
stream, we do not See how that wastc can be properly managed without
knowing its hazardous properties. The one-time cost of toxicity testing is
a fair trade for the reduction of liahility and patential harn to human
health and the environnent in future managemant of. the waste,

3) It is true that the Agency has the authority to Vist wastes which have

toxic properties, Unfortunately, there are problems with this approach.
One problem, already being experienced by EPA, is. that it is an erpensive
and slow process to 1ist wastes, When this task is undertaken hy governe
ment all new wWastes vhich could be genarated by !'inngsota's injustries must
be evaluated. This prqcess, which requires significant additions to burlget
and staff, s beyond the Agency's capabilities and quite possibly beyond
EPA*s capabilities as wel)l., In addition, in order to.)list a waste as
hazardous, the Agency must first become aware of the waste and have
knowledge of that waste's characteristics. Again, this mechanism would

be expensive to set up and could easily be more of a burden to industry
than the toxicity characteristic. Conversely, when the evaluation of

new wastes is performed by industry, two benefits are crcated: 1) the firm
holding the responsibility and liability for the wasie wil} gzin in

knowledge of.the inherent hazards presented by the waste and which form ——
of management wil) be safe and acceptable; and 2) only those wastes which :
are actually produced in Minnesota will be evaluated. . e

"
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~4) The comment that the tox1c1ty characteristic will 1mpede free movement
of wastes across state borders and is therefore prohibited by Section
123.32 of the federa) regulations is without basis. As discussed in the.
general portion of this response many other states will have a different
*universe of wastes® from the federal, -some by additions such as California
and Michigan, others by deletions through -the delisting process. In any
event, some difference in coverage of wastes in each state is inevitable,
5) A statement by industry that they sre unaware of any "Minnesota toxic"
waste streams which are not otherwise covered by the federal program is
somewhat less reassurring than a statement that there are none. One of
the main gaps in the federal program is their coverage of toxics. The
approximately 400 compounds on ‘the § 261,33 e, acute hezardous waste 1{st
and the § 261,33 f. toxic waste 1ist are only covered in their pure form,
This means that any of these compounds. could -be in a waste stream at up

‘to a 99 + ¥ concentration and sti1V not be classified as a hazardous waste
under the federal system., An example would be a pesticide, such as Thimet,
which contains phorate. Phorate is 1isted by EPA on the acute hazardous

. waste 1list but Thimet would not be covered. Thimet was amcng several other
pesticides and herbicides which became wastes -as a result of the Bilger
Warehouse fire in Minneapolis in 1980. Since Thimet and some of the other
pesticides were toxic, the Agency was able to prevent this material from
going to a sanitary landf{1l, Instead, {t was land treated on a bermed
site. a much safer and more apprupriate management technique. . Another
example of ‘a waste which is toxic and exists in Minnesota but {s not
covered as such by EPA {s trifluoroacetic acid. This compound has a
toxicity of 200 mg/kg which easily exceeds (is lower than) the oral LDsp
standard of 500 mg/kg but is not 1isted by EPA..

6) There is a difference between EPA's criteria which 1ists the standards
used to declarc .a-waste actue]y hazardous, that 1s, dangerous even with

* careful hand11ng, and the Minnesota standard which K classify these

wastes as hazardous but will also encompass those wastes which should not

be managed by routine waste management techniques (e.g. sent to a sanitary

landfill). Thé Agency recognizes this difference by using EPA's small

quantity exemption lavel of 1 kg/month for the actuely hazardous waste list

but using 1000 kg/month for the toxicity characteristic. Wastes which are

hazardous according to the toxfcity characteristic are, in general, less
dangerous than those on the acute ‘hazardous waste 1ist but they are still
hazardous,
7) Toxicity is not-a "third element" added to- the hazardous waste regula-
tory program. It is an already regulated characteristic which is defined
‘by its ability to adversely affect living tissue. Like other charac-
teristics there is data available for many compounds which indicate the
level of toxicity. For those. conpounds which lack sufficient information,
testing is read11y availah]e.

-11;

PCB's

The Minnesota Association of Commerce and Industry and the Minnesota/

"Wisconsin Power Suppliers commented that thore was duplication and contradiction

betvieen the Certificate of Exemptiun rules (6 MCAR 4.038) and the Hazardous
waste rules (6 MCAR 4.9134 E.) and therefore the hazardous waste rules were not
necessary and would cause confusion, .

The proposed PCB rules are intended to compliment the Certificate of

Exemption rules, and “take over" when PCB or PC3 items become waste, Applicable

Certificate of Exempt1on rules and Federal PCH regulations (40 CFR 76
referenced {n.the imposed rules would provide coverage of all concentrations of
PCB, equivalent to the federal system, in excess of 50 parts per milliun, This
coverage does not affect the Certificate of Exemption applicahility since the
hazardous waste rules deal with PCB and PCB items when they become waste.

The staff agrees that some clarifications are needed and propose to make
the necessary additions or rewording as appropriate.

3043.0010
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Disclosure Preparation and Generator Identification Numbers (6 MCAR § 4.6212)

The Agency staff received corments from MACT regarding the disclosure pro-
cess and the information contained in a hazardous waste disclosure, .The com-
ments recommend that: :

1) The Agency staff should justify the need for source/process information
required in subparagraph C.1,; .

2) Subparagraph C.2. which requires a 1isting of all non-exempt wastes
determined by the generator to be non-hazardous be deleted;

3) Subparagraph C.3, which requires the chemical composition of each
gaﬁazdgus waste and anticipated fluctuations during normal cperations be
eleted; )

4) . Subparagraph C.4, which requires the concentration of each known or
suspected EP constituent in a waste be deleted;

5) Subparagraph C.5. which requires a 1isting of all the hazardous proper-
ties displayed by a waste be deleted;

6) Subparagraph C.6. which requires, in the event of testing, the sub-

mi?sion.of sampling procedures, test results and test accuracies be

deleted; . ’ :

7) Subparagraph C.7. be modified in such a way that would allow the

generator to sign a certification that a contingency plan is being main-

tained on-site and is avaflable for finspection instead of submitting the

contingency plan to the Agency; .

. 8) Subparagraph C.8. which requires information regarding the names of
transporters and facilities as well as quantities expected to be generated
during the year be deleted; )

9) Changes in management from the fnformation contained in a disclosure
in terms of the generators reporting recquirements is not adequately
addressed; and ’ :

10} The disclosure is an unnecessary carryover of the existing state rules
and should be deleted. .

The Agency staff has evaluated MACI's comments and the current draft of
6 MCAR § 4,9212 and shqll address the fssues in order. :

The first {ssue regarding the source/process information is considered to
be a necessary information requirement by the Agency staff. The hazardous waste
program regulates individual process wastes. -The deletion of this information
as_recommended by MACI and the simple reporting of "Waste X" on a disclosure
does not provide the Agency with information need2d in dotermining whether
"Maste X" is from one process or -is ‘a2 mixture of process wastes. In addition;
disclosure .of the process/source -may: 1) indicate hazardous properties of the
waste overlooked by the generator; 2) allow the Agency to potentially recommend.
management changes which would reduce’ the quantity of hazardous waste generated;
and-3) allow the Agency to potentially recomhend changés in raw products which
may result in reduced hazardous waste generation, o

The second issue 1nv61v1ng a list of nonexempt wastes determined by the
generator to be non-hazardous has proven to be very valuable information tu the
Agency and the counties. Generators frequently 1{st wastes as ‘nonhazardous
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becausé they have worked with the material, have not developed acute health
effects and/or have not adequately evaluated the waste for hazardous properties.’
Several instances have occurred whore the staff has required additiona) eval-
uation through.l{terature and/or testing which )2s reversed the generator's
initial nonhazardous determination. Generators frequently claim that a wasle

is nonhazardous because they are rot aware.of potential chronic health effects
and environmental hazards which may result from mismanagement. The staff con..
siders subparagraph C,2. as ‘an essential element in a hazardous waste ot
disclosure,

The third issue, regarding chemical composition infarmation required in
subparagraph C.3. should be modified by requiring the chemical composition for
wastes determined to be hazardous due to the characteristics described in 6 MCAR
§ 4.9133, The Agency staff agrees that this information is not necessary for
wastes considered hazardeus because they meet a V{sting ip 6 MCAR § 4,9134, The
information {s necessary, hcwever, for wasies considered hazardous due to Lhe
characteristics descrihed in 6 MCAR § 4,9133 since 1t may be used to ensurc that
the generator has disclosed the waste as hazardous for all of the churac-
teristics which 1t displays.

The fourth {ssue involves information to be disclosed regarding the con-
centration of cach EP constituent known or suspected to be in the waste. This
is necessary since a waste.may be hazardous or nonhazardous based upon the con-
centration of EP constituents, The Agericy staff recognizes that a determination
must be made on a representative sample of the waste at the time of the disclo-
sure and that the concentration of an EP constituent in a waste may change due
to changes in raw products ‘and productfon upsets. As a result, the waste may
change from a hazardous to a nonhizardous classification and vice versa. 1In
this.case, the generator shall report such a change in the annual repcrt,  The
Agency staff does not. intond that the guneratsr, at the tise of Lhe disclosure,
be aware of large concentration changes which may occur following subnissicn of
the disclosure. However, a representative sample of the waste may be taken if
currently generated and evaluated. If the waste {s newly qenerated following
the submission of the disclosure, then this inforiation shall bLe reporied in the
annual report, Finally, the staff agrees that the last sentence of subparagrarh
C.4, be deleted since the EP test procedure is provided.

]

The fifth issue regarding hazardous properties of the waste {s considercd
an essential element in the disclosure, Although a generator may declare 2
waste as hazardous due to ignitability, the generdtor must know the other hazard-
ous propaerties of, the waste in.ordar to: 1) know which rules he must comply
with; 2) develop personnel training, emergency procedure and contingency plan
programs; ‘and 3) 1n developing options available for use, re-use, recycling,
reclamation or disposal of the waste.

The sixth issue involves the submission of sampling procedures, test B
results-and the accuracy of tests if testing is performed during the evaluation. .
The Agency.staff concurs with MACI's recommendation that subparagraphs C.6.a.
and C,6.c. be deleted since specific sampling and test procedures are requireds.
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Howeyver, the staff considers subparagraph C.6.b., the submisgion of test
results, essential in order to confirm evaluation results, The current program
has revealed errors in disclosure information after test results were submitied
due to oversight by generators. ) '

The seventh {ssue involves the submission of contingency plans by the
generator to the Agency. MACI has recommended that a certification be submitted
stating that a certification be submitted stating that a contingency plan is
avaflable on-site for inspection. The Agency staff does not concur with HACI
since the certification.would require the Agency to inspect the site in order to
review the contingency plan. - The existing draft allows the Agency staff to
review the plan with the disclosure for .completeness and adequacy. The staff
does, however, recommend amending the draft rule to.allow a certification by the
generator that the plan is being maintained for curfency of information on-site
and is available for staff review, ' :

The eighth fssue regafding waste management information is considered to be
essential by the Agency staff. The deletion of this information would not allew

‘the ‘Agency staff to: 1) evaluate the compliance of proposed maragement by Lhe

hazardous waste generators; 2) require modifications in proposed management by’
new hazardous waste generators; 3) recomnmend alternatives to proposed methods of
management by new hazardous waste generators; 4) verify repdrted quantities by
those considering themselves to be small quantity generators; 5) be aware of and
evaluate the acceptability of discharges into wastewater treatment systems; and
7) obtain information for the Waste Management Board's hazardous waste facility
planning activities,’ ‘

.The ninth issue involves changes in management during the year from

disclosed information. It is the intent of the Agency staff that all changes in
wastes, quantities,. and management be pravided by the generztor in the annual

report. The Agency staff concurs with MACI that 6 MCAR § 4.9212 should be
amended to clearly state the staff’s intention..

The last issue generally involves MACI's belief that the disclosure is an
unnecessary document and that the Agency should only utilize manifest and annuel
report information. The Agency staff does not concir with MACI on this issue
and -indeed.considers the disclosure an essential document.

The disclosure 1s only to .be prepared once and only by a new hazardous
waste generator or 2 currently unknown generator, The staff believes that' it is
essential for a new hazardous waste generator to: 1) list and evaluate his
wastes; 2) determine which are hazardous and-for what reasons; 3) develop a
sound .program for training personnel regarding waste handling and emergency pro-
cedures based upon the properties of the waste; 4) develop contingency plans in
case of emergencies; and Sg determine, based upon the properties of the waste,
the use; ré-use, recycling, reclamation and disposal options avaflable to him,
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The submissfon of the disclosure enters a hazardous waste generator into
the regulatory system. MACI's recommendation to only utilize manifests and’
annual reports does not take into accouni new hazardous waste generators and
current genera;ors who have not disclosed and entered the system. Unless the
Agency has a d¥sclosure, the staff does not krow'who should be using manifests
nor who shouldsbe submitting annual reports. In addition, the disclosure pro-
cess commits the generator to carry out the points described above, and allows
the staff to evaluate the new generators information and proposed nanagement.
It is not the staff's intention Lo require thc generator to exactly predict ;
changes in management plans, or the wastes and quantities to be generatd during
the year, It is designed to enter a new or previously unknown gemerator into
the regulatory scheme; The disclosure is not to be filed by those generators
with disclosures on file. Such generators must only file an annual report in
order to maintain the currency of information. i

In surmary, the Agercy staff considers the disclosure to he an essential
element of the hazardous waste system and provides the staff with nich batter
fnformation in compaiison Lo EPA's notificaticn which only requires o list of
the hazardous wastes produced. The staff belicves mincr changis fin the discle-
sure informatfon as outlined is acceptahle, however, repeal of the disclosure
requirement woitld cause significant problems to the Agency's hazardous waste
program, efforts of the laste Management Board, and, in the long-term, genzra-
tors of hazardous waste, ' : )
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