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About Me

« University of Minnesota professor since 1991
 Ph.D. in Economics from Princeton...

« ...but an Industrial Relations scholar
« A multidisciplinary approach to studying/improving all aspects of
work that embraces institutions
* President-elect, Labor and Employment Relations Association

* Public member, Governor’s Committee on the Compensation,
Wellbeing, and Fair Treatment of Transportation Network Company
Drivers (2023)

» Teach labor relations; personnel economics; Race, Power, and Justice
in Business
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About Me

« Empirical journal articles on effects of labor unions, laborxpolitics, etc.
 Conceptual books
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STRIKING A BALANCE

» Historical evolution + thinking about alternative perspectives and
fundamental objectives

Why I'm Here / Outline

 Goal: Provide a broader context around work and its regulation to
help the task force develop a principled approach for thinking
about misclassification

» Not a goal: Presenting deep expertise on employee status tests
* Outline
 The Purposes of Work
» The Emergence of Employment
* Regulating the U.S. Employment Relationship
 Three Perspectives, Three Eras
» Final Thoughts
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Starting Definitions

» Work

« Purposeful human activity involving physical or mental exertion
that is not undertaken solely for pleasure and that has
economic or symbolic value

» Can be paid or unpaid « Can occur in or out of the home
« Employment

« Selling work effort in return for pay

For diverse reasons...

* Survive

* Provide

« Personally care for someone
* Feel good about oneself

« Fulfill a norm; be accepted as a member of a community
* Be free / independent

« Compulsion by an entity with greater power

* Build culture and permanence

» Serve a tribe, nation, or God(s)
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The Emergence of Employment

...but employment becomes widespread
ays Worked with the emergence of capitalism and,

Humans have especially, the industrial revolution
| | |
| | >
1600 1800 2000
The Emergence of
Markets and money predate capitalism, Employment
but capitalism is a system of market Regulation

dependence

Employment Regulation: Preview

Three (clashing) @3 (differing)

perspectives goals Three (layered) regimes
Neoliberalism « Exchange * Laissez faire, contract law
* Balance « Labor law, social insurance,

and mandated standards

Unitarism * Alignment * Employment law
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Capitalism and Employment: <= uiiasistraiam
(Supportive) Foundational Ideas
* Property rights + Market competition + Free choice / autonomy

* Including owning
your labor

-

 Optimal allocation of scarce « Individual freedom
resources (efficiency)

- « Lack of exploitation * Legal and
* Incentives P economic equality
+ Opportunities « Things are rewarded according to their

(market-determined) value

Regulating the Employment Relationship:
The Free Market Approach

* Employment at will

« “all may dismiss their employees at will, be they many or few, for
good cause, for no cause or even for cause morally wrong,
without being thereby guilty of legal wrong.”

« it is a right which an employee may exercise in the same way, to
the same extent, for the same cause or want of cause as the
employer.”

 Payne v. Western and Atlantic R.R. Co., 81 Tenn. 507, 518-520 (1884), overruled on other
grounds, Hutton v. Watters, 179 S.W. 134, 138 (Tenn. 1915)




Regulating the Employment Relationship:
The Free Market Approach

» Employment at will

« Employment laws ruled to violate economic due process (property
rights and the freedom to contract) (circa 1880s-1920s)

« The U.S. Supreme Court invalidated federal and state laws...

» Limiting working hours in bakeries to 10 hours per day
« Specifying minimum wages

* Prohibiting wages paid in company scrip
» Restricting child labor

Who's an Employee in
the 19t Century Free Market Era?

« Minimal legal definitions or jurisprudence under employment/labor
law when there is no employment/labor law!

« But...respondeat superior [common law]
« Master is responsible for wrongful acts (torts) of their servant
 Don't need actual control because has right to control

» “Independent calling” - not liable - legal invention of
“independent contractor”

« When employment gets more complicated, questions of actual
degree of control become important

» Thus, common law control tests
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Who's an Employee in

" \\

« “indefinite relation,
also emerge (circa late 1800s)

« Respondeat superior cases

» Workers' compensation

Recall: the labor
market is largely
unregulated until
the 1930s

the 19t Century Free Market Era?

statutory purpose” and “economic reality” tests

But the laissez-
faire labor market
didn’t always work

k as theorized )
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» Throughout the Nation, men and women, forgotten in the
e political philosophy of the Government of the last years look to
l us here for guidance and for more equitable opportunity to
v \ share in the distribution of national wealth....I pledge you, I
pledge myself, to a new deal for the American people.”
Mol L I A A 1l

A New Deal > A New Paradigm™

A “pluralist” perspective

« Labor is more than a commaodity (recall diverse reasons for
working) - workers and their families deserve human dignity

« Labor markets are destructively competitive, not perfectly
competitive

» Employers have greater bargaining power than individual
employees

» The employment relationship is pluralistic: diverse, conflicting
interests that are all legitimate

» Including employers’ interests being legitimate
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A New Deal > A New Paradigm™ =

* A "pluralist” perspective

gt

15 CALLING FOR
(S\THE MAN WHO CAN

* Need to “save Capitalism by making it good” f T
(John R. Commons, 1934) s ‘ e g

* Need institutional supports (“guardrails”)
* Labor standards
* Social insurance

» Promotion of labor unions to better | s nsoracr— =
balance bargaining power -

New Deal Labor Legislation

* Not just mandating labor standards

* Look through a pluralist lens with an
emphasis on balancing bargaining power

« Put a floor under employer bargaining
power (minimum wages)

« Allow workers to hold out for better

alternatives (unemployment insurance)
e
=

HOME O RATION rﬂ»

» Promote collective worker power (and
voice) via unionization (National Labor REPEAL 150 AMENDMENT

sE WAGNER LABOR ACT Qi

Re|atl0nS ACt) S S i »# x ¥ ¥ Kk e




New Deal Labor Legislation

 Covered private sector workers (with some
glaring exceptions like domestic service and
agriculture)

« “Employee” includes any individual employed MERIC/
by an employer (FLSA) gL |t e

» The term “employee” shall include any
employee, and shall not be limited to the
employees of a particular employer... (NLRA)

» The term employment means any service, of

%o FROM, THE
NATIONS CAPITOL

whatever nature, performed within the United | orgwis womcomon
States by an employee for his employer "V acni asonaci e

(Social Security Act) e ————

[ ST O VISP ET Wl Carlson School of Management

Litigating “"Employee” Under the
New Deal Labor Legislation

» Employers now have a lot more at stake so want
to exclude people, but no clear legal guidance

* “Few problems in the law have given greater
variety of application and conflict in results than
the cases arising in the borderland between
what is clearly an employer-employee
relationship and what is clearly one of
independent entrepreneurial dealing.” [mrB v =
Hearst Publications, Inc., 322 U.S. 111, 121 (1944)] .c, REFORM LAWS

REPEAL 18+ AMENDMENT

» End up with diverse, complicated tests SN e R

UNTVERSITY OF MINNESOTA KSR R Rty
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Litigating “"Employee” Under the
New Deal Labor Legislation

* Post-Hearst, the Taft-Hartley Act (1947) explicitly excludes
independent contractors from the NLRA

« Suspicion: Reflects a broader goal of reining in the NLRB and labor
unions, rather than a principled support of independent contracting

Litigating “"Employee” Under the
New Deal Labor Legislation

» Why weren't the same New Deal benefits and protections created
for contractors?

By some accounts they were, but common law and conservative
judges provide the means for a profit- or ideologically-motivated
retreat

8/20/2024
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Contract Law vs. Labor Law/Social Insurance
Neoliberalism vs. Pluralism

« Employment is fundamentally « Labor is more than a commodity

an economic transaction » Employers have greater

« Parties are economic and legal bargaining power (worker
equals (choices are truly free) choices are limited)

* Primacy of freedom / « Diverse, conflicting, legitimate
individual responsibility interests that need balancing

« A pragmatic divide (definitions of “employee”)
« A foundational divide

Postwar Employment Law ~ Pricism §
N trdenendent lsbor

« Reinforces workers’ dependence on employers

« Internal Revenue Code of 1954 (making corporate payments for
employee health insurance benefits tax exempt)

« ERISA (minimum requirements for employee benefit plans if
offered)

« Civil Rights Act, Equal Pay Act, Americans with Disabilities Act
« OSHA

* FMLA

8/20/2024
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Postwar Employment Law = A 3rd Paradigm

» Employers’ and employees’ interests can be aligned

« Conflict reflects poor practice, not the structural nature of
employment

» Organizational leaders should be trained to design win-win
policies and adopt win-win practices

« In this perspective, society
should rely on (enlightened)
organizations to serve

employers’ and employees’ o
interests Unitarism

[ ST O VISP ET Wl Carlson School of Management

employees. Minneapolis workplaces do not TS StarTribune
need an advisory board to mediate their rela- x
tionships or dictate the terms of their opera- Noto the Labor Standards

tions. Instead, we need to maintain the auton-
omy that lets employers customize their hir-
ing, benefits and workplace culture to address
the unique opportunities and challenges of
each organization.

Board and top-down mandates

hile the intention of the Minn lis

« In this perspective, society
should rely on (enlightened)
organizations to serve
employers’ and employees’
interests
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Postwar Employment Law = A 3rd Paradigm

« Largely a laissez faire policy agenda

 But some might see a need for legislated minimum standards to
promote positive competition and protect “high road” employers

* See the employment law era

Unitarism

Regulating Employment: The Big Picture

Three (clashing) , 3 (differing) .
perspectives goals Three (layered) regimes

Neoliberalism « Exchange @ * At-will employment

e Labor law, social “";—Q
- Balance insurance, and s
mandated standards

« Minimum mandated
standards, tax exemptions,
disclosure requirements

Unitarism » Alignment
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Regulating Employment: The Big Picture

Three (clashin 3 (differing) _
Derspe(ctives 9 goals Three (layered) regimes

Laissez Faire

————

 Labor law, social insurance, N
. UNION YES¥/
Balance and mandated standards &/.,,

Lalssez Fawe

Those who don't buy into the need for a law...
* Lobby to change it

« Ignore it / Break it

« Challenge its legitimacy

* Try to get out of it > misclassification
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Final Thoughts: So Who Should Be Covered?

* Determining who a law includes “must be read in the light of the
mischief to be corrected and the end to be attained” [wamer v. Goitra, 293

U.S. 155, 158 (1934), determining whether “seaman” is narrow or broad under the Merchant Marine Act of
1920; also quoted in Hearst]

» But neoliberalism and unitarism...

Do not look beyond common law to correct “mischief”
* Do not see statutory law as necessary for achieving desired ends
« Favor tests where it is easier to have non-employees

Final Thoughts: So Who Should Be Covered?

* Pluralism: Employment regulation stems from...
1. The deep importance of work
« Living standards » Physical and psychological well-being
* Social inclusion * Quality of care for the vulnerable
« Health of communities * Democratic and civic participation
2. Employer power / economic dependency

* So tests need to focus on power, economic dependency, and
ability to achieve dignity; not control

* “"Independence” needs to be an economic reality, not just 7
a descriptive phrase

8/20/2024
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